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ARTICLE
Dispute Resolution and International Law:
The United Nations Dialogue Among Civilizations
Catherine Tinker*
ABSTRACT

The United Nations Dialogue among Civilizations initiative for the Year 2001 may contribute another dispute resolution technique for the global community.
Elements of negotiation, mediation, arbitration, and
adjudication and legal principles relevant to dialogue
are reviewed. Dialogue, understood as a daily aspect
of human interaction on many levels and in many situ-

ations, may lead to relationship-building and long-term
conflict avoidance. Dialogue leads to learning and understanding other perspectives and may result in wellaccepted resolution of misunderstandings and reduction of conflict. This article suggests that dialogue may
be useful for lawyers, arbitrators, and judges as an alternative to other forms of dispute resolution, or for
settlement of certain issues within a dispute.
The parties to any dispute, the continuance of
which is likely to endanger the maintenance of internaCatherine Tinker is a professor of international law, an arbitrator and an
administrative law judge in New York City. She serves as a consultant to organizations, businesses, universities, and non-governmental organizations, and lectures
on arbitration and other forms of dispute resolution, international environmental
law, and international business transactions. She earned an LL.M. and J.S.D. from
New York University School of Law in international law.
For the year 2001, Dr. Tinker is the Director of the Secretariat for the UN
Year of Dialogue among Civilizations, based at Seton Hall University School of
Diplomacy and International Relations; she coordinates the work of the Group of
Eminent Persons with Giandomenico Picco, the Personal Representative of UN
Secretary-General Kofi Annan. The views expressed in this article are personal
and are not official.
The author thanks especially Mr. Giandomenico Picco and Professor Elizabeth Defeis of Seton Hall University School of Law.
*
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tional peace and security, shall, first of all, seek a solution by negotiation, enquiry, mediation, conciliation,
arbitration,judicial settlement, resort to regional agencies or arrangements,or other peaceful means of their
own choice. I
INTRODUCTION

The United Nations Charter 2 is a blueprint for peace, a ringing
declaration of the desire of the world's people following a world
war to ensure the peaceful resolution of disputes and an .end to the
use of force. In the course of over fifty years, the UN may not
always have lived up to its initial promise, due in large part to the
power politics of the Cold War. Nevertheless, the UN remains a
place where people representing governments with clashing views
and interests meet, talk, and conduct exchanges, and interact with
representatives of accredited non-governmental organizations. The
UN is also a place where international law-making takes place,
where informal means of de-escalating conflict can be utilized, and
ideas are floated. In fact, many of the techniques of dispute resolution upon the Charter's menu may be implemented informally behind the scenes at meetings and conferences within the UN system,
including the UN and its specialized agencies.
The Year 2001 was designated by the UN General Assembly as
the "United Nations Year of Dialogue among Civilizations,"' 3 a
theme which was first suggested at the UN by President Moham4
med Khatami of Iran in a 1998 speech to the General Assembly.
Efforts are underway to find means to increase understanding and
reduce the potential for global and local conflict as part of this Dialogue among Civilizations, both within the UN and through other
5
institutions and groups.
U. N. CHARTER, art. 33.
1 U.N.T.S. XVI, 1976, Y.B.U.N. 1043, U.S.T.S. 993 (concluded at San
Francisco, 26 June 1945; entered into force 24 October 1945).
3 U.N. Doc. No. A/RES/53/22, 16 November 1998; A/RES/54/113, 7 February 2000; A/RES/55/23, 9 November 2000.
4 U.N. Press Release, GA/9446, 21 September 1998.
5 Websites concerning activities during the UN Year of Dialogue among
Civilizations include the official UN site at www.un.org/Dialogue and the Secretariat for the Year of Dialogue among Civilizations website at http://diplomacy.shu.edu/dialogue. Other UN specialized agencies such as UNESCO have
convened dialogue events and conferences, as contained in websites such as
www.unesco.org. NGOs, institutes, universities and governments are conducting
1
2
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The concept of Dialogue among Civilizations was developed

by UN Secretary-General Kofi Annan in a series of speeches 6 and
reports to the General Assembly. 7 The Secretary-General ap-

pointed Giandomenico Picco 8 as his Personal Representative, and
named a Group of Eminent Persons to articulate the theoretical
basis of this idea within the context of the United Nations. 9

Why a dialogue among civilizations?
It took me a very short time to understand why
the United Nations (UN) membership quickly reached
a consensus in the Fall of 1998 when they declared the
Year 2001 the UN Year of Dialogue among Civilizations. Doubtless, my understanding had little to do
with the reasons behind the politics of the issue or the
dialogue activities, including seminars, conferences, workshops, and research activities indicated at other websites such as: www.dialoguecentre.org and http://astro.ocis.temple.edu. For example, a dialogue poetry event was held in April 2001
sponsored by several literary magazines (Rappalax and the Kenyon Review), with
readings worldwide on the same day, and a global poetry website at
www.dialoguepoetry.org will publish an anthology of works related to or inspired
by dialogue.
6 The speeches of Secretary-General Kofi Annan related to Dialogue
among Civilizations include: Message to OIC Foreign Ministers Session, 28 June
1999 (UN Doc. SG/SM/7050); Address to the Oxford Center for Islamic Studies, 28
June 1999 (UN Doc. SG/SM/7048); Address delivered at Beijing Seminar, 17 November 1999 (UN Doc. SG/SM/7223); Address delivered at the Millennium Conference on Dialogue among Civilizations, 5 September 2000 (UN Doc. SG/SM/7526/
Rev. 1); Address delivered at Seton Hall University, USA, 5 February 2001.
7 U.N. Doc. A/54/546, 12 November 1999; and A/55/492/Rev.1, 9 November
2000, U.N. Year of Dialogue among Civilizations, Report of the SecretaryGeneral.
8 Giandomenico Picco is an Under Secretary General of the United Nations, and was the Secretary-General's Personal Representative during the IranIraq war and negotiator for the release of the hostages in Lebanon.
9 The results of the collaborative thinking on the subject by the twenty Eminent Persons on the UN Dialogue among Civilizations is on the agenda of the
General Assembly in December, 2001. The Eminent Persons are: Dr. A. Kamal
Aboulmagd (Egypt); Professor Lourdes Arizpe (Mexico); Dr. Hanan Ashrawi
(Palestine); Professor Ruth Cardoso (Brazil); The Hon. Jacques Delors (France);
Dr. Leslie Gelb (USA); Nadine Gordimer (South Africa); HRH Prince El Hassan
bin Talal (Jordan); Professor Sergey Kapitza (Russia); Dr. Hayao Kawai (Japan);
Amb. Tommy Koh (Singapore); Professor Dr. Hans King (Switzerland); Dr.
Graqa Machel (Mozambique); Mr. Giandomenico Picco (Italy); Professor
Amartya Sen (India); Dr. Song Jian (China); Dick Spring, T.D. (Ireland); Professor Tu Weiming (China); The Hon. Richard von Weizsacker (Germany); Dr. Javad
Zarif (Iran).
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reasons for the General Assembly's consensus. Yet, it
all seemed crystal clear when the Secretary General
asked me to lend my contribution to this concept, to
give it a meaning from a UN perspective. I felt that
idea of dialogue was an instinctive response to a decade that had witnessed so many indignities justified
under false pretenses; a decade that had almost begun
under the fallacy of the clash of civilizations. I find it
even more appropriate that the call for a dialogue
among civilizations should actually stem from the Islamic world - specifically Iran, a region and civilization
that had greatly suffered from the fallacy of the clash
theory. It is perhaps also appropriate that the decade,
which had begun with a prophecy of the fallacy of a
clash, should in fact end with the aspiration for a
dialogue.
Naturally, it is very difficult to find anyone who
would oppose the concept of dialogue. But even more
difficult is the act of transforming the instinctively
sound cry for a dialogue into a constructive practical
and focused approach, that would benefit the world organization, and with it, its membership. The challenge
to me, therefore, was not "why a dialogue among civilizations", but rather "how to achieve a dialogue among
civilizations".
Being neither an academic nor a scientist, neither
a statesman nor a leading global financier, I thought I
would search within my own life experience to make
some sense what dialogue could mean to me. As one
of the six billion inhabitants of this planet, I can at least
claim as much of a life experience as any. I have been
fortunate to enjoy the opportunity to work, live, and
interact in various parts of the world at various depths
of human exchange, sometimes so deep as to actually
tread the border where life and death meet. It seems to
me, looking at the beginning of my life, that we have
all moved on this earth in different ways and at different levels, but nevertheless moved in the same direction; the direction of getting more and more
interconnected, more and more affected by each other,
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and accordingly and simply closer to each other. No
matter what the level of wealth or knowledge we possessed, we are more in contact today than any of us
had been 50 years ago. This proximity is only destined
to increase, and the ability to affect each other will
grow deeper and deeper. Not much else seems to me
is necessary to make the call for a dialogue quite
compelling. 10
What is Dialogue?
The concept of dialogue among civilizations has a
range of different implications,from a cultural dialogue
between Islam and the West to a dialogue among major
religions and a cultural-politicalexchange among the
descendants of historic civilizations ....11

A definition of dialogue is based on the Greek words "dia"
("through") and "logos," ("the word" or "coming together"); dialogue thus means a "flow of meaning. ' 12 Dialogue itself is not
new. 13 Dialogue was common in the Greece of Plato and Aristotle;
in the Italy of Galileo; in the enlightened pluralistic communities of
leaders such as Ashoka and Akbar in medieval India; in the traditions of hospitality and storytelling in tribal cultures in Africa and
among Native Americans; in the teaching and practice of leaders
magnanimous in sparing civilians and cities after battle victories
such as Cyrus of Persia; or in providing asylum to those fleeing persecution, such as the Christian king of Abyssinia who gave refuge to
the early followers of Mohammed. Dialogue is also found in contemporary references14 by world leaders, business management
consultants, inter-faith communities, and poets.
10

Giandomenico Picco, Dialogue among Civilizations, 2 J. DIPLOMACY
5 (Winter-Spring 2001).
11 Secretary-General Kofi Annan, U.N. Doc. A/54/546, 12 Nov. 1999, para. 2.
12 WILLIAM ISAACS, DIALOGUE AND THE ART OF THINKING TOGETHER 19
(1999) (referring to David Bohm, cited by various authors for his role in teaching
dialogue at a center in Ojai, California, and author of THOUGHT As A SYSTEM
(1992)).
13 AMARTYA SEN, NEW YORK REVIEW OF BOOKS 33-38 (July, 2000).
14 See, e.g., ROGER FISHER & WILLIAM URY, GETTING TO YES (1981, 1991);
MARGARET WHEATLEY & MYRON KELLNER-ROGERS, A SIMPLER WAY (1996).
INT'L RELATIONS
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The word dialogue implies an exchange of ideas based on mutual respect and desire for understanding. Dialogue is the opposite
of efforts to convert, persuade, or even advocate one position over
another. Instead, it is a serious effort to come to mutual understanding of basic questions facing every society and individual,
questions about the meaning of life, the moral choice in various
situations, and the ways of recognizing and defending human dignity. As such, dialogue is a key process of governance within large
institutions, organizations, or governmental units based on participation by a wide variety of individuals or groups of every description. It is also the basis for daily interactions on the most local
neighborhood and community level, or at the workplace or school.
However, dialogue is not synonymous with tolerance of evil or
harm to others in the name of "anything goes;" it is actually a principled effort to live by common values and protect one another
from harm for the good of the entire unit or organization or globe.
Dialogue is the recognition of the need for everyone's talents
and ideas as part of a team capable of solving common problems,
whether on the organizational, local, national or global level. The
joint action possible from teamwork requires people to confront
their assumptions, fears, and dreams, and be realistic about what
each member of the team can contribute to the common good. Far
from being a quixotic pursuit, this type of dialogue may be a necessity for survival if we are to understand one another and meet essential needs on our planet and in our societies. Dialogue in this
sense is a means of dispute resolution that offers hope for lasting
cooperation, dispute avoidance, and long-term prospects for peace.
Context of this Considerationof Dialogue
This article considers those forms of dispute resolution found
in Article 33 of the UN Charter and models from the global commercial and financial system based on harmonized laws, and dialogue as options within the realities of a globalized economy,
environment, and society. Access to information technology allows
individuals to communicate directly, with little state control, from
one part of the globe to another. Capital flows across borders even
more rapidly than goods or persons. These developments suggest a
need to re-examine conflict resolution techniques currently used for
state-to-state disputes, such as litigation at the International Court
of Justice, diplomatic negotiation, or techniques, like arbitration,
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used for international commercial and financial disputes in the
search for ways to successfully deal with long range and common
global problems. With these changes in the global community, including the multiplicity of actors in addition to nation-states forming that community, one might expect corresponding changes in
techniques of resolving disputes or new challenges to achieving
peaceful settlement of disputes. This article considers whether, in
the context of Article 33, the work of the UN and other bodies
during the Year of Dialogue among Civilizations may become the
foundation for another "peaceful means" for the "pacific settlement
of disputes" in global society.
Rather than provide a complete scholarly exegesis of dialogue,
this article seeks to provide some initial explorations of the idea of
dialogue from the point of view of international law and dispute
resolution. The suggestions are general and personal to the author;
further refinement and research will be needed from many sources
to establish dialogue as a dispute resolution technique in common
practice. This article is intended to provide an initial sketch of how
dialogue might be approached as an alternative to traditional dispute resolution techniques, and consider whether indeed there is
something useful for international lawyers in the UN Dialogue
among Civilizations initiative. This article explores how dialogue
might provide an additional technique of conflict resolution, or
even of conflict avoidance, if practiced regularly across a wide
range of situations and types of human interactions.
Part I reviews certain forms of dispute resolution commonly
used today. Whether negotiation, mediation, enquiry, arbitration,
or even judicial settlement can demonstrate sufficient flexibility in
the face of new global realities remains to be seen. Part I does not
try to replicate the work of noted authors, such as J.G. Merrills,
who have written extensively on each of these techniques of dispute
resolution and their applicability to specific situations within the
framework of traditional international law. 15 Rather, this section
provides a brief list of existing techniques of dispute resolution with
the intent of placing "dialogue among civilizations" on the list and
differentiating it from the others.
Models that may have this orientation include arbitration of
private international commercial disputes based on UNCITRAL
15

J.G.

MERRILLS, INTERNATIONAL DISPUTE SETTLEMENT

(2d ed. 1991).

N.Y.L. ScH. J. HuM. RTS.
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rules and the UN Convention on the International Sale of Goods
(CISG); 16 the tribunals investigating war crimes and the new International Criminal Court; 17 transparent commissions of enquiry with
results including apologies and face-saving measures after occurrences of human tragedy and negligence; and sustainable development activities focused on environmental protection and education.
Part II introduces dialogue with a focus on common values and
norms of international law in three areas: sales and commercial
transactions, international environmental law, and human rights
and humanitarian law. Some of the universal principles underlying
the very creation of the UN itself are contained in these norms. An
examination of existing international legal instruments regarding
minority rights, illustrates a progression of policy choices, from assimilation to protection of minorities and, most recently, to the
guarantee of rights through participation in decision-making by
minorities.
The international system has acknowledged the existence of diversity and difference through a variety of human rights conventions and declarations, including the United Nations Charter itself,
the Universal Declaration of Human Rights 18, the Convention
against Racism, 19 the Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW) 20 , the Convention on
the Rights of the Child, 21 and others. People have tried to find
common or shared values as a basis for fairness in human interactions. However, the recent history of the past century, with its
world wars and ethnic conflicts, has revealed the shortcomings in
these approaches. Something additional is needed, perhaps coming
16 The United Nations Convention on Contracts for the International Sale of
Goods applies to contracts for the sale of goods between parties whose places of
business are in two or more different countries, each of which has acceded, accepted, approved, ratified, or succeeded to the CISG. CISG art. 1 (1) (a). See

generally Roland Lowe, The Sphere of Application of the United Nations Convention, 10 PACE INT'L L. REv. 79 (1998).
17 On July 17, 1998, the final draft of the Rome Statute at the United Nations
Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court was completed. The Rome Statute established "a permanent institution" that has "the power to exercise its jurisdiction over persons for
U.N. Doc. A/Conf.183/9,
the most serious crimes of international concern ....

art. 1 (1998).

U.N. Doc. A/810 (1948).
19 660 U.N.T.S. 195, reprinted in 5 I.L.M. 352 (1966).
20 1249 U.N.T.S. 13, reprinted in 19 I.L.M. 33 (1980).
21 U.N. Doc. A/RES/44/49 (1990), reprinted in 30 I.L.M. 1448 (1989).
18
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from a different perspective, to resolve the age-old question of how
people can learn to live together and get along without killing each
other.
Part I examines the potential of dialogue among civilizations
to emerge as a new form of dispute resolution on the global stage.
The article suggests that dialogue requires a re-orientation of thinking from a "vertical" to a "horizontal" understanding of society,
one in which disputes are resolved through dialogue among individuals each secure in their own identities and using the strengths of
different skills and understandings to find solutions to common
problems. 22 The concept of dialogue thus implies a long-range solution to conflict so that future generations may live in harmony. Dialogue may also provide short-range benefits by reducing the level
of antagonisms based on differences, or undermining the ability of
leaders to fan difference into hatred as an excuse for violence and a
basis for domination and control of "the other." By creating a climate of mutual respect and increased understanding among different cultures, peoples, languages, genders, races, and societies,
dialogue may reduce the frequency of conflict in many spheres, including governmental politics, business transactions, and interpersonal relations. No one technique will be adequate for resolution of
all disputes; what dialogue offers is one more tool in the kit of those
seeking peaceful settlement of disputes.
Creating a climate for making choices in a global society in
favor of sustainable development rather than hatred, education for
all regardless of gender or nationality, sharing of scarce resources
rather than profiteering, may be the goal of dialogue. Dialogue is a
daily activity, a part of interactions among people on many levels in
many situations. Moreover, is a technique used by those involved
in peacekeeping operations, humanitarian relief agencies, and even
community policing and may also be a technique useful for lawyers
and judges in resolving disputes.
Part III suggests a methodology of dialogue, differentiating the
techniques and goals of dialogue from those of negotiation, mediation, arbitration, or litigation. Dialogue, as distinct from other techniques of dispute settlement, is a search for means of relating to
others based on respect and recognition of common human dignity.
22 Conversation with Ambassador Walter Lichem, Foreign Ministry of Austria, Vienna, Austria, April 12, 2001.
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Rather than seeking a legal decision narrowly interpreting a provision in a contract or treaty, the decision to engage in dialogue entails a willingness to shift frames of reference and drop mere
strategies, to speak candidly and put oneself in the other's shoes. In
dialogue, this exercise is part of the process itself, designed to create possible understanding, not a method of detecting an opponent's weakness and formulating a winning strategy based on the
other's loss. Many of the techniques used by advocates to win a
legal case will not apply to dialogue. On the other hand, there will
be some similarities between traditional dispute resolution methods
and dialogue methods for finding a fair and just result that will be
accepted by all parties.
There is no need to make an exclusive choice of dialogue over
some other form of dispute resolution. First, there might be negotiation to agree to conduct a dialogue in the first place, and to agree
on the parties who need to be present. In other cases, parties to a
dispute may resolve certain issues through dialogue, and reserve
certain other issues to be decided through adjudication or arbitration. Until hopes are realized for a world based on continuous dialogue and a spirit of understanding rather than violence, the dispute
resolution choices available under Article 33 of the UN Charter will
continue to be helpful in fostering peace and security in a changing
world.

I.

TRADITIONAL MEANS OF DISPUTE RESOLUTION

In an effort to discover what dialogue "is," aspects of each
form of dispute resolution contained in Article 33 of the UN Charter will be considered briefly below, as a basis for discovering ideas
applicable to dialogue or which distinguish these other techniques
from dialogue.
A.

Negotiation

Negotiation between or among states generally takes the form
of accredited representatives exchanging proposals in a more or less
structured setting, often behind closed doors. "The goal of the process is an agreed rearrangement (prospective or retrospective) of
some element of the relationship.
23

'2 3

The effect of cultural differ-

Raymond Cohen, Negotiating Across Cultures 1991 U.S. INST. OF PEACE
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ence on diplomatic and business negotiations has been explored extensively in the business literature. 24 Negotiation "is the principal
means of handling all international disputes. In fact, in practice,
negotiation is employed more frequently than all the other methods
put together ....[Negotiation is] the first to be tried and [is] often
25
successful."
Traditional negotiation between states uses diplomatic channels and accredited representatives. Negotiations may be bilateral
or multilateral; they may be conducted in secrecy or as a summit
with media coverage; negotiation may be institutionalized in joint
commissions. 26 The political issues being negotiated may also be
addressed in United Nations meetings or multilateral conferences,
as parts of "package deals" in treaties or declarations. 27 Finally,
negotiation is connected to adjudication in several ways: as fulfilling
an obligation to exhaust remedies prior to litigation; as a means of
establishing jurisdiction for a court or tribunal; as fulfilling a
"screening or concretizing function'.' regarding the points of disagreement; and as a means of settlement prior to or during the
litigation.28
Enquiry
The Dogger Bank case of 1904, arising when a Russian fleet
sank and damaged several British fishing trawlers who were properly signaling their civilian status, is a classic example of the use of
24

See, e.g.,

GLEN FISHER, INTERNATIONAL NEGOTIATION:

A

CROSS-CUL-

TURAL PERSPECTIVE (1980); PIERRE CASSE & SURINDER DEOL, MANAGING INTERCULTURAL NEGOTIATIONS (1985); WILLIAM ZARTMAN & MAUREEN BERMAN,
THE PRACTICAL NEGOTIATOR
25 MERRILLS, supra note

(1982).

14, at 2 (citing INTERNATIONAL DISPUTES:
ch. 2A (C.M.H. Waldock, ed., London, 1972); P.J.I.M. DE

THE LE-

GAL ASPECTS
WAART,
THE ELEMENTS OF NEGOTIATION IN THE PACIFIC SETTLEMENT OF DISPUTES BETWEEN

26

STATES

(The Hague, 1973)).

Id. (citing M. Cohen, The Regime of Boundary Waters - The Canadian-

United States Experience, 146 RECUEIL DES COURS, 219; 68 PROC. AM. SOC. INT. L.
226 (1975).
27 For example, the law of the sea negotiations lasted over twenty years, during which time states debated issues before agreeing on the text of the UN Convention on the Law of the Sea (UNCLOS). See, e.g., H. Caminos & M.R. Molitor,
Progressive Development of InternationalLaw and the Package Deal, 79 A.J.I.L.

871 (1985).
28

Id. at 17-22.
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commissions of inquiry to resolve international disputes. 29 At the
time, an international commission of inquiry was convened to investigate responsibility for the incident, which occurred when the Russian commander mistook the trawlers for hostile Japanese torpedo
boats during the Russo-Japanese War. While the conclusions of national commissions in either the United Kingdom or Russia would
have been suspect, the French ambassador succeeded in putting together an independent international commission of inquiry, allowing both affected states to accept the report of the commission
while defending their country's honor. Subsequently, Russia paid
damages to Britain and the matter was concluded.
A similar example is that of the Japanese trawler Ehime Maru,
sunk by the US naval submarine Greeneville on February 9, 2001.
The matter was addressed publicly by a US Navy court of inquiry
conducting an investigation into the collision, which resulted in the
deaths of nine on the Japanese ship, including four teenage fishery
students and two instructors. Necessitated by international outrage
and concerns of fairness, the proceedings were public and the families of those killed in the collision were present in the courtroom.
Formal apologies from the commander of the ship and from high
political leaders, including the US President and the Secretary of
State, were made to the families. The panel of admirals, with a
non-voting Japanese admiral included in their deliberations, recommended the commander of the submarine not be tried by courtmartial. 30 A thorough review of procedures, which may have contributed to the tragedy was also publicly undertaken, with some results published even when they were unfavorable to the US Navy.
It appears that the handling of the case, while risking US-Japan relations at the early stages, may have restored relations between the
two due to the transparency of the proceedings and the public apologies tendered by the highest officials.
In both of these cases, the commission of inquiry was composed of high-ranking naval officers with technical expertise in the
matters under investigation, and their report on the factual matters
29

Great Britain v. Russia, Report of February 26, 1905, THE HAGUE COURT
403 (James Brown Scott ed. 1916) cited in international law casebooks.

REPORTS

See

MARK W. JANIS & JOHN

MENTARY

E.

NOYES, INTERNATIONAL LAW, CASES AND COM-

221 (1997).

30 Elaine Sciolino, Navy Panel Urges No Court-Martialfor Sub's Skipper,
NY TIMES, April 15, 2001, at Al.
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(as opposed to a legal judgment) helped settle the dispute in ways
acceptable to both countries involved. The benefit of resolution by
a report, not an award, has been noted as a method "without the
delay and precedential implications of a more broadly based adjudication" which then allows the governments involved to decide what
effect to give to the report. 31 A political solution palatable to both
states can be negotiated once the facts are determined. If the facts
are not in dispute, or fault can readily be conceded, there may be
no need for a commission of inquiry since the states can negotiate a
settlement through normal diplomatic channels.
B.

Conciliation and Mediation

Conciliation generally is understood to refer to the actions of a
third party to "investigate a dispute and present the parties with a
set of formal proposals for its solution. ' 32 New UNCITRAL draft
model laws on conciliation for commercial disputes are being
promulgated. Mediation involves designated neutral third parties
to assist the parties in finding their own settlement. Mediation has
gained favor in some countries, such as the US, as a court-referred
technique of resolving cases. Efforts to resolve the matter first by
mediation may be a prerequisite for filing a lawsuit, or mediation
may be mandatory in certain types of litigation, such as divorce or
custody battles. In court-referred programs, the parties generally
have the right to return to the judge and continue litigation if mediation is unsuccessful.
Like good offices, mediation is essentially an adjunct of negotiation, but with the mediator as an active participant, authorized,
and indeed expected, to advance her own proposals and to interpret, as well as to transmit, each party's proposals to the other.
What distinguishes this kind of assistance from conciliation is that a
mediator generally makes proposals informally and on the basis of
information supplied by the parties, rather than conducting an investigation. 33 The parties are not obligated to accept the mediator's
suggestions, and the mediator does not make an independent decision, differentiating mediation from arbitration. The use of mediation may be a face-saving device, or may present a way for the
31
32

Id. at 27.

MERRILLS,

33

MERRILLS,

supra note 14, at 43-58, 54.
supra note 14, at 27.
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parties to compromise in a confidential proceeding to break a
deadlock.
The United Nations Secretary-General has often provided his
good offices and mediated disputes, or appointed a Personal Representative to fulfill this function, which is mandated by the UN Charter. NGOs can act as mediators as well, perhaps in areas of conflict
where their special expertise is recognized, such as the International
Committee of the Red Cross or Red Crescent, respected experts on
treatment of prisoners in wartime. Smaller states may offer to serve
as mediators in conflicts between a large power and a less-powerful
state in public disputes; or private individuals trained as mediators
may serve in any number of commercial, family, or community disputes. This serves to create the perception of greater equality between the parties to the dispute, and may produce a more equitable
resolution than direct negotiations between two parties with greatly
disparate influence or resources.
C. Arbitration (Public and private, arbitralpanels and sole
arbitrators)and Judicial Settlement in Tribunals and Courts
In arbitration, a binding decision is taken by an agreed-upon
third party or three-person panel, subject to the terms of a private
agreement between the parties. The deliberations and the decision
may be secret or published depending on the terms of the agreement to arbitrate, and will have no absolute precedential value.
While arbitrators may occasionally decide a case ex aqueo et bono
with the consent of the parties or on the basis of equity, decisions
generally are based on law, selected according to the choice of law
provisions contained in the parties' original agreement or in the
compromis establishing the terms of the arbitration. Arbitration
may also be the choice after years of negotiations fail to resolve a
controversy.
Litigation may be found at the opposite end of the dispute resolution spectrum from dialogue. Implicit in the filing and continuation of a lawsuit is the belief that positions are irreconcilable or turn
on technicalities rather than broad principles of equity. Courts are
established by law and bounded by doctrines such as stare decisis or
procedural rules; and, decisions are final, backed by legal authority
for enforcement. In a dispute, national courts are often considered
to be less than hospitable to claimants from other countries,
whether in reality or in perception, and recourse to international

2001]

DISPUTE RESOLUTION

999

fora is common. National courts may, however, be used to enforce
rights under international treaties or to sue governments for violations of international human rights or international environmental
law.
International courts, specifically the International. Court of Justice (ICJ), have jurisdiction only over claims brought by states, and
only then if the state accepts the jurisdiction of the Court. While
the jurisprudence of the ICJ reveals examples of reliance on both
international law and common principles from various legal systems
of the world, the fact remains that an individual cannot bring a case
to the ICJ. Specialized international tribunals with judges of different nationalities, such as the ad hoc war crimes tribunals, the new
statutes for the creation of an International Criminal Court and the
Law of the Sea Tribunal, and the US-Iran Claims Tribunal, recognize the status of the individual in global society.
Regional Organizationsand Alternatives for Reconciliation
Certainly, dialogue may be useful and may already be practiced to some extent within regional organizations seeking common
ground within groups beyond national borders. Some regional organizations include dispute resolution institutions as part of their
system, such as the Inter-American Commission on Human Rights
of the Organization of American States (OAS) and the European
Court of Human Rights, with its individual complaint mechanism.
Truth and Reconciliation Commissions, like those found in South
Africa, have provided a means for individuals and societies to heal
and find ways of forgiveness in order to continue living together
without imposing collective amnesia or denial of crimes against humanity or inhumanity within neighborhoods, schools, even
34
families.
34
For an eloquent account of personal experiences with various forms of
dispute resolution and reconciliation, see RICHARD GOLDSTONE, FOR HUMANITY,
REFLECTIONS OF A WAR CRIMES INVESTIGATOR (2000). He was Chief Prosecutor
of the UN International Criminal Tribunals for the former Yugoslavia and
Rwanda. He also served as chair of the Commission of Inquiry Regarding the
Prevention of Public Violence and Intimidation in South Africa, a fact-finding
body, which created the evidentiary and political record to justify the Truth and
Reconciliation Commission's creation. He explores the utility of using various entities such as commissions of inquiry and tribunals, and concludes with an endorsement of the International Criminal Court.

N.Y.L. ScH. J. HuM. RTS.

1000

[Vol. XVII

Dialogue, as distinguished from these other forms of dispute
resolution, emphasizes an opportunity to learn and change through
a sense of mutual appreciation rather than apprehension. Dialogue
provides access to information and choice. The skills needed for
dialogue are similar to those used for peacekeeping, community policing, mediation, and even good management and interpersonal
skills. The goal is not to be a hero, but to build a chorus, establish
trust through the process, create reciprocal understanding, and find
consensual normative standards. Then, the positive interaction
slowly becomes standard rather than exceptional. By altering
thinking in this way, the possibility exists for living according to universal moral standards and practicing mutually-supportive behavior
for survival across the entire planet.

II.

DIALOGUE AND INTERNATIONAL LAW: NORMS,
RIGHTS, RESPONSIBILITIES

The establishment of the United Nations was intended to provide a paradigm of internationalrelations
based on inclusion ratherthan exclusion... The majority of recent conflicts in which the United Nations have
been asked to mediate or intervene are based on ethnic,
tribal or religious grounds. This stresses the need to promote an understanding of and dealing with the root
causes of conflict. The culture of prevention encompasses tolerance but it also requires a shared determination and consistent commitment by Governments to set
in motion processes of dialogue and mediation to address the underlying causes of potential conflicts before
these erupt into wars .

. .

. The membership of the

United Nations shares a set of common values, as re35
flected in the Charter.
A.

Universal Or General Principles Of Law

Certain international laws have been found in every society,
culture, civilization, religion, and historical period: the laws of war;
35 United Nations Year of Dialogue among Civilizations, Report of the Seeretary-General, UN Doc. A/54/546, 12 November 1999, Annex, Provisional Report
of the Personal Representative of the Secretary-General for the United Nations
Year of Dialogue among Civilizations, para. 4, 11, 12.
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laws governing relations with foreigners and diplomatic envoys; basic principles of law such as pacta sunt servanda regarding honoring
international promises or upholding treaty agreements; and the development of lex mercatoria, or customs for international business
and trade. Similarly, every society, culture, civilization, religion,
and historical period has developed rules or laws governing crimes,
family relations, concepts of property, and punishments. One
means of understanding these different sources of laws and rules
and their interrelationship may be comparative law and jurisprudece; once understood, these laws may be the basis for international dispute resolution. There still may be problems of
compliance, with results scarcely better than before the decision
was made in a specific conflict, or which simply prepare the ground
for the next dispute.
A contemporary approach to conflict resolution, such as dialogue, seeks incremental improvements in relationships and longerterm solutions, rather than simply resolving an immediate conflict
that is rooted in far larger issues. Those principles of law or custom
which have been acknowledged to be norms reflecting the role of
law in society, and which in turn are the basis for accountability
within the larger world community, suggest a basis for dialogue
with a result which will be accepted, implemented, and have a high
degree of compliance.
An exploration of the legal basis for dialogue thus begins with
the corpus of international law, containing certain common principles of law accepted by many states and peoples. The sources of
law most useful for the present discussion of dialogue include those
which demonstrate the greatest degree of consensus, such as principles embodied in multilateral treaties to which the majority of
states have become parties; recognized customary law principles; or
those few fundamental principles of international law which have
been recognized as jus cogens. Additionally, general principles of
international law have been found through reliance on common
sense, basic morality, and a comparison of teachings from legal systems, religions, philosophies, ethics, and reason. They include equity or fairness; a, need to provide compensation for damage
(however defined in particular cases); good faith in carrying out obligations and exercising rights; and certain fundamental prohibitions
from penal laws such as murder, assault, and theft. These same
concepts are found in many treaties and customary laws as well, but
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general principles of international law may fill the gap where treaty
36
law or customary law is silent.
Three areas of law are suggested as a starting point for examination, representing areas where common principles or general
principles of international law may be identified. Thus these areas
might be candidates for dialogue among parties engaged in related
activities, building upon some existing consensus. They are: sales
and commercial transactions, international environmental law, and
human rights and humanitarian law, including minority rights law.
1. Sales and Commercial Transactions
Certainly sales law and commercial transactions since the days
of the Silk Road and trade around the Mediterranean Sea have
been based on common rules for the sale of goods. Operating
outside any purely national system of laws or courts, indeed sometimes based on the practice of great trading empires such as China,
or maritime cities such as Barcelona or Venice, or decrees of the
Ottoman Empire or the practices of the Phoenicians or African
women trading en route to or from Makkah (Mecca), these international sales laws have long been recognized as valid and enforced
by national legal systems in the interests of certainty for business
and reciprocity. International commercial law - the laws of contract, choice of law and forum - and a system of resolving disputes
through independent ad hoc arbitration tribunals, is a functioning
system based on global rules, flexible enough to adapt to new developments in a globalized world. Underlying this private law system
are concepts embodied in the UN Convention on the International
Sale of Goods based on principles of fairness and equity, determining the intent and consent of the parties, and rules to follow in case
of disputes over performance of a contract, quantity or quality of
goods, or changed circumstances. Challenges for the future include
application of global rules to trade in services and electronic sales.
2. International Environmental Law
Another area where global principles and values have been established is international environmental law. Some of the basic
36 Scholars are divided as to the nature, source, and effect of general principles of international law. Compare OSCAR SCHLACHTER, INTERNATIONAL LAW IN
THEORY AND PRACTICE (1995) with MARK JANIS & JOHN NOYES, INTERNATIONAL LAW, CASES AND COMMENTARY (2001).
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guiding values or principles of this field are equity or fairness in the
allocation and protection of natural resources, rules relating to
transborder pollution or environmental damage, and the new concept known as the precautionary principle designed to prevent
damage to the environment absent scientific certainty about the effects of proposed development activities. The idea of "good neighborliness" applied to states in environmental cases may be enlarged
in the future by recognition of eco-system wide concerns. In the
Law of the Sea, equitable sharing is central in the delimitation of
offshore boundaries of the continental shelf and exclusive economic
zones, and also applies to outer space. Other challenges for the
future of international environmental law include the creation of an
accepted method of assessing liability of states for environmental
damage; a clearer set of global responsibilities for the private sector, including multinational corporations, which consider long-term
as well as short-term consequences of development; and dispute
resolution mechanisms or the possibility of environmental courts or
chambers. Our common concern for our planetary resources and
living communities, seen as a matter of shared responsibility, is also
being presented in terms of a human right to a safe environment.
3. Human rights and Humanitarian Law
A catalogue of human rights demonstrates how dialogue
among the global community can generate common values, basic
elements essential to a complete life. In the area of human rights,
certain values have been recognized at least in principle, if not in
practice, including freedom from torture; loss of life and forced migration; the right to work, food, and health; and equality for all regardless of gender, race, color, religion, sexual preference, or
national origin. Embodied in the Universal Declaration of Human
Rights and the two subsequent covenants on civil and political
rights and economic and cultural rights, adopted by virtually every
state around the world, these rights represent the aspirations of
humanity.
In addition, a body of humanitarian law has developed over
the past century to protect civilians in times of war, although violated during the past decade of ethnic cleansing and civil wars in
Africa and elsewhere, where non-combatants were targets of conscription, violence, dismemberment, and death. Efforts for disarmament and reduction of the nuclear threat have also continued
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to limit the devastation inflicted by men against fellow human beings. The social and economic inequities, which may contribute to
violence need also to be considered in determining patterns of humanitarian aid and effective assistance.
Challenges in this area for the future involve expanding individual rights to redress for grievances; increasing actual protection
of rights; seeking more effective measures for disarmament and
arms control; launching the new International Criminal Court; and
protecting economic and social rights for individuals and communities throughout the world. These and other issues indicate the challenge to our conception of rights and responsibilities in an age of
dialogue, as the issues addressed within the framework of human
rights continues to proliferate and need to find solutions to these
abuses grows exponentially.
a.

Common norms: torture, genocide, humanitarian intervention

Common values or norms that are found throughout a pluralistic global community can be recognized and acknowledged as universal without insisting on a single means of applying these values
in every situation in every culture. For example, one fundamental
common value in every human society and system of law or religion
in the world is a prohibition against killing. Yet even such a fundamental rule has exceptions, such as that for self-defense. How that
exception is understood may vary from culture to culture, however,
as to the circumstances recognized as justifying killing - in defense
of honor, or of property? - or the point at which such extreme
action can be taken. Notions of appropriate punishment for violation of fundamental rules or laws may also differ. This article suggests that dialogue is a form of dispute resolution that recognizes
certain fundamental human values based upon dignity and equal
value, but which does not impose any single view of what outcome
is right in every case. Dialogue provides a structure or technique
for the discussion of and respect for differences, reducing the level
of conflict or the degree of confrontation when disputes arise.
Special international commissions, committees established
under various treaties or covenants, and tribunals have been created to monitor compliance with international human rights law on
behalf of the international community and affected individuals or
groups inside the violating state. For example, the UN Human
Rights Committee was established for the implementation of the
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International Covenant on Civil and Political Rights. The General
Assembly may also make general recommendations under the
Charter of the United Nations to member states of the UN, or pass
resolutions condemning practices that violate rights, as in the case
of apartheid.
The new war crimes tribunals in the Hague and in Arusha, and
the European Court of Human Rights, have made significant contributions to the enforcement of human rights and the imposition of
individual criminal responsibility for gross violations of human
rights. All states have a legal interest in the protection of these
rights; they are obligations erga omnes, regardless of sovereignty.
Rights to human dignity are derived from outlawing acts of aggression and genocide, and from the principles and rules concerning the
basic rights of the human person, whether their source is a general
principle of international law, customary international law, or a
human rights treaty of a universal nature.
Anyone familiar with the post World War II trials in Nfirnberg
or Tokyo of the vanquished military leaders is familiar with the
term "war crimes" or "crimes against humanity." The Genocide
Convention of 1948 and the Torture Convention of 1985 clarify
those terms in universal documents of human rights. The rights
themselves have been expanded to include rape as a war crime,
both in the statutes of the ad hoc war crimes tribunals and in the
statute of the new International Criminal Court (ICC). The ICC
also recognizes a new crime of "aggression," still to be defined. Individuals who act and those who conspire with others to commit
acts or attempts to commit them are equally responsible for their
crimes against humanity.
The Genocide Convention 37 criminalizes under international
law "acts committed with intent to destroy, in whole or in part, a
national, ethical racial or religious group as such," including measures intended to prevent births within the group or forcibly transferring children of the group to another group. In determining
responsibility, both "complicity" in genocide and "direct and public
incitement to commit genocide" are punishable. 38 The Torture
Convention 39 recognizes that equal rights for all people "derive
from the inherent dignity of the human person," and defines torture
37

78 U.N.T.S. 277 (1948).

38

Id.

39

U.N. Doc. A/39/51 (1985), reprinted in 23 I.L.M. 1027 (1984).
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as: "any act by which severe pain or suffering, whether physical or
mental, is intentionally inflicted on a person.., by or at the instigation of or with the consent or acquiescence of a public official or
other person acting in an official capacity. ' 40 Each state party to
the Torture Convention is committed to making torture an offense
under its criminal law, including attempt to torture and "an act by
any person which constitutes complicity or participation in torture. '41 Furthermore, the Torture Convention explicitly refuses to
recognize any justification for torture: "no exceptional circumstances whatsoever, whether a state of war or a threat of war, internal political instability or any other public emergency, may be
'42
invoked as a justification of torture.
The new International Criminal Court's law outlaws, among
other crimes, "persecution against any identifiable group or collectivity on political, racial, national, ethnic, cultural, religious, gender,
or other grounds that are universally recognized as impermissible
under international law."'43 The laws and customs of international
armed conflict are detailed to include acts such as: "intentionally
directing attacks against the civilian population ... [or] against per-

sonnel, installations, material, units or vehicles involved in a humanitarian assistance or peacekeeping mission in accordance with
the Charter of the United Nations ...

committing outrages upon

personal dignity, in particular humiliating and degrading treatment
...conscripting or enlisting children under the age of fifteen years
into the national armed forces or using them to participate actively
in hostilities... or 'pillaging towns or places."' These newly delineated offenses are all too reminiscent of the horrors of contemporary
life.44

One manifestation of the United Nations' commitment to act
on behalf of justice and human dignity is the developing international norm in favor of intervention to protect civilians from wholesale slaughter. Legitimate and universal principles contained in
various treaties and documents are now understood to require international intervention when gross and systematic violations of
Id.

40
41
42

Id.

43

Rome Statute of the International Criminal Court, U.N. Diplomatic Con-

Id.

ference of Plenipotentiaries on the Establishment of an International Criminal
Court, U.N. Doc. A/Conf.183/9 (1998).
44 Id.
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human rights are taking place, regardless of whether or not the
slaughter is within the territorial boundaries of a single state involving that state's citizens. Nothing in the Charter precludes a recognition that there are rights beyond borders. "Indeed, its very letter
and spirit are the affirmation of those fundamental human rights...
[in a new] era when strictly traditional notions of sovereignty can
no longer do justice to the aspirations of peoples everywhere to at45
tain their fundamental freedoms."
This move forward represents an advance over other norms,
such as non-discrimination, which rely on a state's compliance. Unlike the criminalization under international law of individual acts,
where prosecution and punishment occur after the horrors have occurred intervention is proactive and immediate. Intervention
means the international community accepts responsibility to stop
the horrors while they are in progress, under the UN Charter and in
line with the UN's mission of peacekeeping and humanitarian
intervention.
In order to be acceptable under international law, intervention
by a state with military force in the territory of another state without its consent to prevent or terminate human rights violations
should be undertaken pursuant to resolution of the Security Council. Further, to be effective, preventive measures, such as early
warning, preventive diplomacy, preventive deployment and preventive disarmament have been mentioned as a way to avoiding the
necessity for more coercive intervention, "moving from a culture of
reaction to a culture of prevention... [which] is far cheaper, in lives
and in resources, than the least expensive use of armed force, ' 46 as
the Secretary General noted in his Report. If conflict cannot be
prevented and the UN intervenes to protect the rights of persons on
humanitarian grounds, the Secretary General concluded: "Just as
our commitment to humanitarian action must be universal if it is to
be legitimate, so our commitment to peace cannot end with the cessation of hostilities. The aftermath of war requires no less skill, no
less sacrifice, no fewer resources in order to forge a lasting peace
and avoid a return to violence. '4 7 Thus, the new norm of humanita45 Secretary-General Kofi Annan, Annual Report to the General Assembly,
1999, U.N. Doc. No. A/54/ 546.
Id.
47 Id.
46
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rian intervention represents an evolution of state sovereignty and
individual sovereignty.
b. Minority rights in the international system
Diversity is the concept underlying a focused reflection about dialogue among civilizations. Learning how
to manage diversity has become a more compelling necessity as our world has grown smaller and our interaction more intense and, indeed, unavoidable. It is the
perception of diversity as a threat that is at the very origin of war ....

It is the perception of diversity as a

threat that has made so many overlook the common hu48
manity that unites us all.
One of the most important concepts of dialogue is that of respect for difference or diversity, a fundamental affirmation of the
rights and existence of "the other" as fully human and entitled to
consideration as much as one's own group or self. A corollary of
this recognition of difference is the understanding that difference is
a source of strength, and the contributions of all are needed for
success in resolving common global problems. Exploring this concept of difference through traditional international law and techniques of dispute resolution can begin with an examination of how
"minorities" are treated in international treaties, customary law,
and soft law declarations of international bodies. "Minorities" will
be taken to include those so characterized on the basis of difference
from the majority power group, including identities based on gender, sexual preference, religion, culture, language, ethnicity, race,
political affiliation, or other conditions. "The fulfillment of all
human rights requires democracy that is inclusive - protecting the
rights of minorities, providing separation of powers and ensuring
public accountability. .

.

. [M]any 'democracies' hold multiparty

elections but exclude minorities from many aspects of political participation - in the legislature, in the cabinet, in the army. Recent
history -

and research -

show that such exclusion and horizontal

inequality incited many conflicts of the 1980s and 1990s. Greater
49
attention to equity can prevent conflict and build peace."
48 Report of the Secretary-General, United Nations Year of Dialogue among
Civilizations, UN Doc. A/55/492/Rev.1, 9 November 2000, para. 4.
49 United Nations Development Program, Human Development Report
2000, at 7 (2000).
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The treatment of minorities within societies and the legal protections for minority rights under international law may provide an
approach to the question of how difference is treated, tolerated, or
indeed protected if not yet celebrated. One area of law, regarding
minority rights, illustrates both the inherent role of the UN in creation of norms of international law, and the way international law
organically reflects the consciousness of the times in protecting
human dignity.
Through UN conferences and meetings of the General Assembly and Security Council, declarations are adopted and resolutions
passed which may become, in time, binding obligations of international law, either as customary international law or as codified in
multilateral treaties which become binding once ratified by states.
In the 1967 International Covenant on Civil and Political Rights,
Article 27, as a norm of non-discrimination, prohibiting the denial
of rights of ethnic, religious or linguistic minorities "to enjoy their
own culture, to profess and practice their own religion, or to use
their own language. ' 50 Years later, the Sub-Commission on Prevention of Discrimination and Protection of Minorities struggled
with the definition of "minority" but changed the tone from a negative prohibition of discrimination to an affirmative duty of states to
protect and ensure equality for persons belonging to minorities.
Taking the same language of rights and definition of protected
groups as the earlier documents, in 1992, the UN General Assembly
adopted the "Declaration on the Rights of Persons Belonging to
National or Ethnic, Religious and Linguistic Minorities,"51 which
guarantees those earlier rights plus a newly-articulated right, the
right to "participate effectively in decisions made at the national
and, where appropriate, regional level concerning the minority to
which they belong or the regions in which they live, in a manner not
incompatible with national legislation. '52 The old policy of assimilation was rejected by the Declaration in favor of promotion and
protection of rights of minorities, embracing pluralism.

International Covenant on Civil and Political Rights, Dec. 19, 1966, 999
U.N.T.S. 171.
51 Declaration on the Rights of Persons Belonging to National or Ethnic,
50

Religious and Linguistic Minorities, G.A. Res. 47/135, U.N. GAOR,
nex, U.N. Doc. A/RES/47/135/Annex (1992).
52
Id.

47Th Sess.,

An-
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Enhanced rights of political participation for minorities may
avoid a deterioration from discrimination to inter-ethnic hostility to
organized violence, even to the degree of civil wars and ethnic
cleansing. The most innovative development in the protection of
rights is the creation of the post of High Commissioner on National
Minorities for the Organization for Security and Cooperation in
Europe (OSCE), to be an "instrument of conflict prevention at the
earliest possible stage" before hostilities have broken out, with authority to promote dialogue, confidence and cooperation among the
parties. 53 The groundbreaking creation of this post brought with it
the acceptance by all 52 states in the OSCE of the High Commissioner's authority, above that of sovereign states. This development
suggests one direction for a new paradigm of conflict resolution and
compliance with international law.
Other treaties expand the provisions of the Universal Declaration of Human Rights and the Covenants on Civil and Political
Rights and Economic, Social and Cultural Rights in specific areas,
such as racial discrimination, discrimination against women, slavery,
apartheid, refugees, the rights of the child, and forced labor. The
scope of the customary international law of human rights includes,
as a cautious list subject to expansion, genocide, slavery, torture,
prolonged arbitrary detention, systematic racial discrimination, and
consistent patterns of gross violations of internationally recognized
human rights.
The International Court of Justice and the International Law
Commission have recognized the existence of customary human
rights law. Some of these practices may also support the conclusion
that particular human rights have been absorbed into international
law as general principles common to the major state legal systems.
A few human rights may also be considered as peremptory norms
of international law, or jus cogens. A treaty which conflicts with a
rule of jus cogens, such as the prohibition of the use of force in the
UN Charter or acts defined as crimes under international law (genocide or slavery), would be void since no states may derogate from
these rules even by mutual consent, as defined in the Vienna Convention on the Law of Treaties. These norms are considered to be
so fundamental to the maintenance of an international legal order
53 Elizabeth Defeis, Minority Protections and Bilateral Agreements: An Effective Mechanism, 22:2 HASTINGS INT'L COMP. L.REV. (Winter 1999).
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that they are binding on all states, regardless of disparities of
wealth, ideological differences, or other differences. They fundamentally concern the most basic aspects of respect for human
dignity.
B.

Dialogue Among Civilians Based On Mutual Respect:
Moving Away From Conflict To Understanding

The United Nations itself was created in the belief
that dialogue can triumph over discord, that diversity is
a universal virtue, and that the people of the world are
far more united by their common fate than they are divided by their separate identities. The United Nations
- at its best - can be the true home of the dialogue
among civilizations; the forum where such dialogue can
flourish and bear fruit in every field of human endeavour. Without this dialogue taking place every day among
all nations - within and between civilizations, cultures
and groups - no peace can be lasting and no prosperity
can be secure. That is the lesson the United Nations' first
54
half-century. It is a lesson that we ignore at our peril.
Dialogue among Civilizations provides an opportunity for creative thinking by the global community. Starting a process of conversation that promises increased understanding among the world's
peoples may bring a decrease in the probability of future conflicts.
Practice of dialogue also suggests short-term benefits: lowering the
stakes of current conflicts or resolving certain issues in a complicated situation, thereby leaving fewer issues to be resolved through
other forms of dispute resolution such as arbitration or judicial settlement, and reducing the likelihood of the use of force. "The intention of dialogue is to reach new understanding and, in doing so,
to form a totally new basis from which to think and act.., to create
a context from which many new agreements might come. And we
seek to uncover a base of shared meaning that can greatly help co55
ordinate and align our actions with our values."
Thus, the goal of dialogue is a different orientation or search
for wholeness and unity, not a begrudging acceptance of difference
54
MACY

55

&

Secretary-General Kofi Annan, Speech at Seton Hall University, J.DIPLOINT'L RELATIONS (Summer 2001).
ISAACS, supra note 11, at 19.
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or mere tolerance of others, but rather an affirmative reaching for
the benefits of conversing together on a deep level whereby we
learn something from the exchange we did not know before the
conversation began. In this sense, dialogue is a technique of conflict avoidance, not merely of dispute resolution. Dialogue attempts - and has the potential to - shift the basis for interaction
and alter common assumptions about each other and the world in
which we live. Dialogue is thus preventive as well as remedial action and may be understood as the kind of real and immediate communication individual leaders engage in to settle conflicts in private,
whether in a business context or situations involving threats to
world peace or hostage negotiations. In those moments, only total
honesty and a willingness to deal directly from a moral position,
putting oneself in the other's shoes, will work. Any sense of
double-dealing or strategic games will finish off the initiative.
Imagine that level of communication coming from within the
depths of the two or three individuals involved spreading into conversation within a small group - and then being practiced among
groups of different kinds, escalating into any number of simultaneous conversations on every level in every corner of the globe. Imagine the positive energy and power such conversations could
release, focused on agreements to stop pollution, curtail consumption by a few in order to provide for the many, and avert violence.
"Speaking truth to power" is a strong image of empowerment for
those who have been silent, and potentially could lead to a reordering of the power structure itself if those silent voices continue to be
heard. Even more powerful, however, is the image of dialogue,
which does not locate the decision-making role in any individual or
single entity. Even the terms of debate come from the process of
dialogue itself.
Thus in dialogue, unlike in arbitration or judicial tribunals,
there is no single decision-maker imposing a final solution on the
parties to an individual case or conflict. It is conceivable that a factfinder and decision-maker are still needed in a world based on dialogue for specific disputes, where the parties need the credibility of
an impartial third party to accept a resolution to a dispute with political or emotional implications that cannot otherwise be resolved.
However, in a world characterized by dialogue in practice, those
instances might well be fewer and farther between than in the present global situation. Also, dialogue itself may eliminate the need
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for a third party entirely. Those issues requiring arbitration or adjudication would be limited to fewer components or sub-issues; and
even for those issues, dialogue may have reduced the levels of confrontation and misunderstanding between or among the parties.
How is this possible? After assuming office, Nelson Mandela
revealed the occurrence of negotiations with President de Klerk of
South Africa for years before Mandela's release from prison, conversations during which the two leaders explored a new context for
their country in the future. Other examples of dialogue during
years of secret negotiations and shuttle diplomacy can be found in
Northern Ireland, or case of the U.S. and British hostages in Leba56
non in past decades.
One need not suggest the many areas today that are ripe for
dialogue on the level of political conflicts. In the business context,
Isaacs cites how the leadership of Shell Oil in the U.S. has used
dialogue for years as decision-making shifted to local operating
businesses on a variety of key business decisions. The corporate
leaders have become "coaches, advisers, and advance thinkers for
new possibilities for the company. They look into the future, set
the pace for the organization, and support one another as stewards
of the new companies now formed within Shell."' 57 Environmental
negotiations, such as those over global warming or biosafety, based
on implementation of new international treaties and protocols, are
examples of fora for dialogue. While traditional bilateral diplomacy or even multilateral negotiation in the diplomatic context is
constrained by official government positions and negotiating instructions, the possibility of breakthroughs due to the personality
and flexibility of individual negotiators and the presence of nonstate actors at important environmental negotiations also exists, offering hope for the future.
These situations suggest ways in which dialogue is similar to
some of the strengths of other forms of dispute resolution when
practiced by individuals with strong moral positions seeking common values and committed to finding long-range solutions to difficulties through working together. A good negotiator in a given
situation may actually be practicing techniques of dialogue. Dialogue as a technique, however, has many applications in different
situations on an on-going basis among many different individuals
56 GIANDOMENICO PIcco, MAN WITHOUT A GUN
57 ISAACS, supra note 11, at 22.

(1999).
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and groups worldwide. This type of dialogue, once begun and continued over time, promises to reduce misunderstandings and resulting conflict, and to empower individuals to resist manipulation by
leaders seeking power or gains at the expense of others rather than
for the common good.

III.
A.

TOWARDS

A

METHODOLOGY OF DIALOGUE

Dialogue Distinguished From Existing Techniques of
Dispute Resolution

"Laws alone cannot guarantee human rights."' 58 Dialogue may
be more multi-faceted and address a larger complex of values than
other forms of dispute resolution, especially those based on a legalistic approach to human rights. Dialogue also bridges the split between legal instruments and political practice concerning civil and
political rights, as differentiated from those laws and practices concerning economic and social rights. As noted by one commentator:
"The law concerning conflict resolution provides only for the legalism of the West and neglects the fundamental principles of social
organization practiced in other civilizations. '59 Sinha notes that
human rights, properly understood, encompasses the law governing
the integrity of the person, the law of personal relationships, the
law of social assertion of the human being, the law of economic well
being, and the law of political assertion. He urges a pluralistic approach inclusive of all civilizations, their customs and practices.
This approach seems to be the basis of dialogue.
This article is not suggesting that dialogue alone will resolve all
the world's disputes, or even those between individuals around the
globe. However, dialogue provides a new option for understanding.
Arbitration, negotiation, conciliation, mediation, or even judicial
settlement may still be needed in cases ranging from commercial
disputes to political conflicts. In the future, after practicing dialogue, perhaps the number of such conflicts will be reduced. Even
in the short term, a combination of dialogue and one of the traditional methods of dispute resolution may be used to resolve some
issues in complicated cases, focusing the case for the arbitrator or
judge on only a few remaining issues which require third party adju58
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dication and final determination by someone outside the parties to
the dispute.
In one important way not yet discussed, dialogue may prove
useful where other forms of dispute resolution are not available.
Where states or other parties lack political will to enter into arbitration or judicial settlement, no tribunal has jurisdiction. Dialogue,
however, should not face the challenges to jurisdictional competence that routinely are raised in arbitration and litigation. Furthermore, dialogue contemplates inclusion of multiple actors in the
global community and cannot be limited to only states, that might
choose to participate or not based on trade agendas or other diplomatic concerns and instructions from a foreign ministry. Thus, dialogue may be available along a horizontal continuum with NGOs or
individuals, in person or electronically, even where the vertical organizational hierarchy of traditional international relations may not
accept formal dispute resolution in the public sphere.
B.

Techniques of Dialogue

The methodology of dialogue will be developed in the future as
the global community accepts the necessity for this technique to reduce conflicts or resolve those disputes that simply cannot be settled -

or settled for good -

by traditional means. Dialogue at its

most basic is simply talking to one another from a position of truth
and the desire to understand one another. It is the opposite of realpolitik, or the goal of advancing state interests at any cost. Dialogue
in an organizational sense has been described as "a shared inquiry,
a way of thinking and reflecting together. It is not something you
do to another person. It is something you do with people. '60 Isaacs
sees dialogue as differing from other leadership approaches in the
workplace setting because:
you must develop it within yourself, and model it for
others, before you seek to apply it to the teams you
lead or the problems you face. In this sense dialogue
invites you into greater balance as a leader. If you are
a diplomat or public official, all of these challenges
may also apply to you. But you may be faced with a
different set of issues - navigating the enormous
cross-cultural problems that arise in our global and
60
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multicultural world . . .[with] different languages ...
different underlying assumptions ... different ways of
thinking and acting. Dialogue can enable people to
bring out these differences and begin to make sense of
them, fostering communication and understanding
among people. It does this by helping people create
settings in which their differences can be safely and
consciously reflected upon. Managers and executives
will of course also face these difficulties as well, given
61
the global nature of most firms today.
These insights may be applicable in various situations. Dialogue challenges traditional hierarchical models and creates partnerships, sustainable methods of working together with a focus on
the task at hand and the even greater realization of future projects
together. Rivalry and competition, in the debilitating sense practiced in most organizations or political situations, do not help the
greatest number of people achieve the highest level of sustainable
development, peace, security, or freedom. In fact, the backbiting
and efforts to win at the expense of the other polarize any discussion and create new stresses and forms of psychic, or other, violence
against one another. Instead, we might look for "conditions for
learning - settings in which people listen well to one another, respect difference, and can loosen the grip of certainty they might
'62
carry to see things from new perspectives.
CONCLUSION

In what sense, then, is the Dialogue among Civilizations a useful concept? First, it is an appropriateand
necessary answer to the notion of an inevitable clash of
civilizations. As such, it provides a useful context for
advancing cooperation over conflict. Second, it helps us
draw on the deeper, ancient roots of cultures and civilizations to find what united us across all boundaries,and
shows us that the past can provide signposts to unity just
as easily as to enmity. Third, and perhaps most important, the Dialogue can help us to discern the role of culture and civilization in contemporary conflicts, and so
61
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to distinguish propaganda and false history from the
real causes of war. That, in turn, should ease the path to
63
peace.
Dialogue affirms the ability of human beings everywhere, from
every culture, society, group, faith, lifestyle, ethnicity, race, gender,
or sexuality, to work out their differences, to see each other as valued and valuable, and resist pressures from economics, politics, or
religion that would seek to divide them and urge harm to one another. The philosophical or theoretical basis for seeking commonalities that can lead to mutual respect and harmony are many and
varied. Some seek inspiration from religious or spiritual beliefs and
practices; others find it in nature or art, appreciating the interconnectedness of all forms of life and the value of diversity. Others
find it useful to consult principles of quantum mechanics and wave
theory in physics to understand the wholeness of life, and the effect
each action has on others throughout the physical universe. Current theories of time and space may also help us understand how
laws and their role in society, as a reflection of the relationships
among people, are unitary and need to be in harmony if they are to
be effective for the greatest number of people over the longest period of time.
A diversity of initiatives is welcome as exemplifying principles
of dialogue and inclusion, contributing to a growing collective demand and awareness of responsibility to resolve disputes peacefully. Dialogue is a discussion with the goal of understanding one
another as fellow members of a community of life on our planet.
Seeking to recognize the common good, we find basic principles or
common values articulated through instruments of international
law, ethics, morality, and faiths, by which we pursue fairness and
truth and avoid harm to others. Further dialogue will help identify
what those common values are today or might be in the future.
From the perspective of dispute resolution, then, dialogue offers
hope for conflict reduction or avoidance. In the dialogue process of
learning from one another, perhaps advanced techniques of dialogue will be discovered to warrant the inclusion of dialogue as a
formal means of dispute resolution in the future.
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